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Harassment—You Can‘'t
Be Too Careful
By Tim Twigg, President, Bent Ericksen & Associates
Y,

Claims, allegations, and lawsuits

involving harassment continue to rise. In
fact, harassment claims are one of the
fastest growing areas of employment law
compliance violations. Judgments and
settlements continue to reach all time highs.

Case in point: One dentist was charged
with sexual harassment and since

the attorney fees would have been
significantly greater if he had contested
the charge, the doctor chose what he
perceived to be the least expensive way
out and settled out of court for $40,000.

Why did this doctor settle? Simply put,
because the necessary preventive steps

to protect against the charge hadn’t been
taken, and the time, stress, and financial
costs of fighting were going to be too great.
Remember that harassment can take many
forms and is not limited to just two people
of the opposite sex. The amount paid by
employers as a result of harassment
claims has reached all-time highs of

nearly $55 million.

Cases of harassment against dentists

are becoming more and more common.
Ironically, many of these stem from
disgruntled employees who have received
unfavorable performance reviews, did

not get the raise they wanted, felt unfairly
discharged, or were unhappy with a
decision the doctor made.

Harassment generally takes one of two
forms. Most allegations of harassment
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we encounter fall under the heading
“conduct that has the purpose or effect

of unreasonably interfering with an
individual’'s work performance or creating

an intimidating, hostile or offensive work
environment.” These are categorized as
“hostile environment” claims and can include
indecent propositions, discussion of sexual
activities, obscene jokes, displaying sexually
suggestive pictures, crude and offensive
language. Further definition is difficult since
the “hostile” nature of the alleged acts is
effectively defined by the victim. Based on
such a personal and situational definition,
prevention and correct action is essential

in such matters by making certain the work
environment is free of any such potentially
offensive conduct.

Hostile environment harassment can also
occur based on any of the “protected
classes” covered under the law. While this
normally includes race, color, national origin,
sex (including pregnancy-related conditions),
most state laws provide for additional
protected classes. In California, this now
includes gender identity.

Although we find it much less frequent,
another form of sexual harassment

is referred to as “quid pro quo.” This

is harassment which occurs when an
employee is asked to perform a sexual
activity and perceives her/his job is
conditioned on compliance. Harassment

in employment on the basis of sex is a
violation of Sec. 703 of Title VII. Unwelcome
sexual advances, requests for sexual favors,

Crest, Dental ResourceNet Practice Management Toolkit at dentalcare.com — Personnel Management



and other verbal or physical conduct of a sexual
nature constitute sexual harassment when:

» Submission to such conduct is made either
explicitly or implicitly a term or condition of
an individual’s employment.

e Submission to or rejection of such conduct
by an individual is used as the basis for
employment decisions affecting such
individual, or such conduct has the purpose
or effect of unreasonably interfering with an
individual’s work performance or creating
an intimidating, hostile, or offensive working
environment.

If harassment is claimed or reported, the absolute
worst course of action is to ignore the compliant
and do nothing. Oftentimes the problem for
employers is not that harassment happened, but
that the employer didn’t follow the prescribed
steps to address the situation.

How can you keep this from happening to you?
Prevention is the most effective tool for the
elimination of harassment claims.

10 Keys to a Comprehensive Sexual

Harassment Policy

1. Recognize that sexual harassment is a
significant personnel-related issue.

2. Have a well-written sexual harassment policy.
Three years ago the U.S. Supreme Court
held that an employer can avoid strict liability
for sexual harassment under Title VII of the
Civil Rights Act of 1964 if “the employee
failed to make a complaint under the
company’s policy or otherwise failed to avoid
harm.” A well-written sexual harassment
policy should:

¢ Define what constitutes harassment.

e State that sexual harassment will not be
tolerated.

e Encourage employees to report harassment
concerns. Assure employees that a
complaint will be treated in a confidential
manner.

e Insist that incidents be reported to
the employer or a designated person
immediately and outline reporting channels
and methods.

¢ Inform staff that appropriate disciplinary
action, which may include discharge, will be
taken against any offenders.

e Emphasize that a workplace free of
harassment promotes good employee
relations.

e Train supervisors and managers of their
responsibilities in addressing such matters.

Note: Based on recent legislation, employers
in California with 50 or more employees are
now required to provide supervisors with two
hours of sexual harassment training every
two years.

Hold a staff meeting and distribute a copy of
your policy. Discuss the written policy and
have all employees sign an agreement that
they have read and understand your policy
prohibiting all forms of sexual harassment.
Failure to train employees about sexual
harassment is a violation of federal law.

As a practical matter, whenever possible,
avoid being alone behind closed doors or in
the practice with an employee, particularly of
the opposite sex.

Do not condone risqué language or jokes
within the office, post sexually oriented
cartoons or calendars, or have unnecessary
physical contact.

Post and/or make available EEOC
suggested or state required “Harassment
In Employment” posters or pamphlets in a
conspicuous place within the premises.

Investigate all claims of sexual harassment
immediately. Take claims seriously and act
promptly. Do not assume that a complaint
is frivolous or the employee is “too
sensitive” since sexual harassment is in the
perception of the person experiencing it. If
need be, separate the parties to ensure no
exacerbation takes place.

Following a proper investigation, any
sanctions should fit the offense. Regardless
of how unpleasant it may be, a lack of
discipline on your part essentially sets a
precedent of condoning harassment.
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Keep accurate records and detailed notes By insisting that all members of your work team,

of all pertinent details concerning the nature patients and contractors, behave in the workplace
of any complaint, the name of the parties in a respectful manner, you will significantly
involved, the details of the investigation, reduce the opportunity that objectionable

and the final outcome. Keep the complainant behavior will occur. The benefits are a more
informed during the investigation and what harmonious work environment, with better job
disciplinary action, if any, you have taken. performance, and less turnover.

Follow through after the investigation and
periodically check in with the employee

to make sure that all harassment has
stopped and that no form of retaliation has
taken place.

10. Designate another individual to intervene in
case the allegations involve you. Remember
that avoiding harassment charges is primarily
addressed through a preventive approach.
You need to be informed on all aspects of
this topic and then you must take steps to
ensure that employees are aware of your
expectations of them, including the obligation
to report any known incidents that could be
construed as illegal harassment.

Author Note: Tim Twigg is the President of Bent Ericksen and Associates. For over 25 years the
company has been the leading authority in human resources and personnel issues, helping dentists
successfully deal with the ever-changing labor laws. Tim is a member of the Academy of Dental
Management Consultants and the National Speakers Association. To receive a complimentary
copy of the company’s quarterly newsletter or to learn more, contact them at 800-679-2760 or at
www.bentericksen.com. Locally Kathy Asted of Asted Consulting Associates is a certified HR
compliance consultant representative for Bent Ericksen & Associates and can be reached at
763-755-9627.

Kathy Asted has a BA from Gustavus Adolphus College. Kathy is a Practice Management Consultant
and President of Asted Consulting Associates and a Certified Employment Law Compliance
Consultant with Bent Ericksen & Associates. She is a member of the Speaking Consulting Network
(SCN) founded by Linda Miles
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